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SENTENCE ADMINISTRATION (INTERSTATE TRANSFER OF COMMUNITY BASED 
SENTENCES) BILL 2009 

Committee 
Resumed from 6 May. The Chairman of Committees (Hon George Cash) in the chair; Hon Simon O�Brien 
(Minister for Transport) in charge of the bill.  
Clause 20: Decision on request � 
Progress was reported after the clause had been partly considered.  

Hon SIMON O�BRIEN: When progress was reported yesterday, Hon Giz Watson was exploring some of the 
themes that she had identified in this clause. I will briefly summarise the debate that we had yesterday, because 
that may be a good way of kicking off today�s consideration and may help to expedite the debate. The process 
that is contemplated in clause 20 has its roots in clause 19, which deals with the registration criteria. Clause 20 
deals with the decision to accept or decline a request for registration. The first hurdle that needs to be jumped is 
that the registration criteria need to be met. If that hurdle is not cleared, the matter cannot be progressed any 
further. That is clearly understood by everyone. 

Subclause (2) of clause 20 states �  

In deciding whether to register the interstate sentence, the local authority must have regard to the 
registration criteria, but may have regard to any matter prescribed by the regulations and any other 
relevant matter.  

The regulations are obviously yet to come, subject to the passage of this bill. The bill does not prescribe what 
may or may not be a relevant matter. That is because it is very difficult to contemplate what may arise in what is, 
let us face it, a situation in which each case clearly needs to be considered on its merits. I have given one 
example of a reason that a request for registration may be declined. There are probably a lot of other reasons as 
well. That is provided for in subclause (3), which states � 

The local authority � 

(a) may decide not to register the interstate sentence even if satisfied the registration criteria are 
met; �  

Subclause (6) states � 

If the local authority decides not to register the interstate sentence, the authority must give written 
notice of the decision to the offender and the interstate authority. 

If the authority did give written notice of the decision not to register, it is most likely�it is certainly what is 
contemplated by the government as the sponsor of this bill�that that notice would include the reasons for that 
decision, rather than simply just convey the news that the request has been declined.  

I do not know for how much longer the member wants to explore this clause before we put it to a vote. I am at 
the member�s service if she wants to explore this matter further, but that brings us to where we were when the 
member raised this matter last night. 

Hon GIZ WATSON: We have probably dealt with this clause as far as we can. However, there are two further 
matters on which I seek some clarification. The first is with regard to subclause (4), which states � 

The local authority may decide whether to register the interstate sentence, or to impose any 
preconditions, on the information and documents given to the authority under this Part, and any other 
information or documents available to the authority, without hearing the offender. 

I have some concerns about the fact that the local authority may make a decision without hearing from the 
offender. For the record, I ask for confirmation that the offender will be routinely involved in determining the 
content of the application, and for a description of how this will occur. 

Hon SIMON O�BRIEN: I am advised that there is a draft national framework, as is to be expected when 
dealing with uniform legislation, and draft operational procedures that set out the accepted guidelines to be 
followed for the transfer of community-based orders once the legislation before us is enacted. That draft 
framework requires that in order for the transfer to proceed, the offender must consent to the transfer, be fully 
informed of the consequences of transferring his or her sentence and sign the offender consent form. The 
application process is actually initiated by the offender. The supervising officer explains to the offender the 
process and the consequences of transferring. The offender is fully involved at that stage. The offender 
information sheet, which explains the process and implications of transferring, is used to assist the offender prior 
to the offender making the application. The supervising officer will complete the application form, which 
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includes the reason for transfer that was provided by the offender. It is unlikely that the offender will be provided 
with the whole content of the application, because there may be issues that are relevant to community safety or 
other matters that cannot be disclosed to the offender; for example, if there is information from the police about 
the person with whom the offender intends to live. That is the situation that clause 20(4) contemplates. Although 
the offender initiates the application for transfer, and thereby is fully involved in the process of providing 
information, other sources also provide information that will be considered. Clause 20(4) makes it clear that it is 
not compulsory for the local authority to hear from the offender about any particular information that the 
authority works through. 

Hon GIZ WATSON: Clause 20(6) requires the local authority to give written notice of a refusal for a request 
for transfer, but there is no requirement for the offender to be given a reason for the refusal. I note that 
subclauses 21(3) and (4) are in similar terms regarding the preconditions and the variation of preconditions 
respectively. There is no review process set out in the bill either. For the record, I would like confirmation that 
the reasons for a refusal to register the sentence or to impose or vary the preconditions will routinely be 
provided. I would also like a description of the review process. 

Hon SIMON O�BRIEN: I am not quite sure what information the honourable member wants me to provide to 
her. 

Hon GIZ WATSON: I understand that the practice in WA is that the reason for refusing a transfer are routinely 
provided on the form that records the decision and also that if an error is found to be made, the matter is 
reconsidered. For the record, I want a description of how that practice works, or perhaps confirmation that that is 
the practice. 

Hon SIMON O�BRIEN: The member�s question is very precise and I wanted to get advice that hopefully will 
meet her needs. The member might be aware�I think this was referred to in my second reading speech�that 
there are already some informal mechanisms in place that relate to the interstate transfer of community-based 
orders. Part of the purpose of this bill, of course, is to regularise those. That means we already have a bit of 
experience about these matters in this jurisdiction, which is helpful right now. I can tell the member that a letter 
of decline is sent when this or a similar situation occurs and a decision is made to decline an application. The 
standard practice is to give the reasons for declining the application. That is the information the member was 
looking for. However, there may be occasions when specific and detailed reasons might not be given. A general 
reason would probably be given for declining the application but not a specific reason in the case of a 
particularly sensitive matter or when something is known about the person�s associates or possible associates 
who are residing in Western Australia. Generally, the letter would provide the reasons for declining the 
application. 

The matter of a review is yet to be developed and is not contained in this legislation. The only capacity for a 
review would be by a request to the governing authority, or possibly to the government via the responsible 
minister seeking a review. Therefore, the usual common law capacity for review is always available, but there is 
no provision for a review in this bill. That is basically the answer to the member�s question. 
Clause put and passed. 
Clause 21: Preconditions for registration � 
Hon KATE DOUST: I have a simple question, and I am not sure whether Hon Giz Watson has already asked it. 
Will the minister give me a couple of practical examples of the types of preconditions that would be required? I 
know that an offender must report to an authority, but I wonder what other types of preconditions might be 
imposed.  

Hon SIMON O�BRIEN: The member asked the question in a very general sense and so without seeking to 
provide an exhaustive list of the sort of preconditions, an example of a fairly standard precondition will be for 
the offender to report to the office of a nominated community corrections officer or, possibly, to participate in an 
ongoing drug rehabilitation program. They are very similar to the sort of preconditions that are often applied to 
other community-based orders that originate here or, indeed, to parole or bail applications.  

Clause put and passed. 

Clauses 22 and 23 put and passed. 

Clause 24: Effect of registration generally � 
Hon GIZ WATSON: Clause 24 deals with the penalties for breach, and I am particularly interested in subclause 
(1)(h). I raised this issue in the second reading debate. The effect of registration is to convert the sentence from a 
sentence of the original jurisdiction to that of the receiving jurisdiction so that local law applies to any 
sentencing breaches. However, clause 24(1)(h) provides that changes may be prescribed by the regulations. I 
gather that one change that the courts will take into account is the penalty for a breach under the law of the 
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original jurisdiction so as not to avoid the sentencing intention of the original jurisdiction, albeit the explanatory 
memorandum points out that penalty matching between jurisdictions is not a realistic option. When considering 
an appropriate penalty for a breach, what practices will be in place to ensure that the people who make these 
decisions are knowledgeable about the levels of sentencing penalties in the other jurisdictions? What means will 
there be for the court prosecutors and the defence to find out about the penalties for the breach in the original 
jurisdiction, when relevant to the proceedings, and how will that occur? It is fairly obvious that the defence and 
the court prosecutors will be familiar with the penalties in their own jurisdiction, but they might have to deal 
with a number of other jurisdictions in that new capacity. 
Hon SIMON O�BRIEN: I think I can address the member�s concerns. It is proposed that when an interstate 
department sends Western Australia an application package for consideration of an interstate sentence transfer, it 
will also provide the relevant sections of the other state�s Criminal Code or equivalent and the sentencing options 
available to the court in the primary jurisdiction. Likewise, when Western Australia forwards an application for 
consideration of a sentence transfer to an interstate authority, we will send it the relevant sections of our 
Criminal Code. It will have that information even before the process starts so that if, later down the track, a 
situation arises whereby the court in the new jurisdiction has to consider sentencing options after a breach of the 
original order, all that information is available to that court. The regulations contemplated under clause 24(1)(h) 
will be consistent with ensuring that those matters are the ones that guide the court�s consideration.  

Clause put and passed.  

Clauses 25 to 29 put and passed. 

Clause 30: Evidence of registration and registered particulars � 
Hon GIZ WATSON: This is just an interesting little query that arose during my study of this bill. Clause 30(6) 
reads � 

A court must or may admit into evidence other documents prescribed by the regulations in the 
circumstances prescribed by the regulations. 

It seemed to my research officer and me that including �must or may� in that sentence creates somewhat of a 
conundrum. I would have thought it should be either one or the other. Perhaps the minister could suggest why it 
reads �must or may�. It may, in fact, be an error�but it may not. 
Hon SIMON O�BRIEN: I thank the honourable member for raising this subject and have to say: really, an 
error? The government thought it had made an error once, but it was mistaken! The member is quite right and I 
thank her for raising it. At first blush, this seems to be a curious paradox, or is it an oxymoron? It is one or the 
other.  

Hon Giz Watson: It is still of concern. 

Hon SIMON O�BRIEN: I am still shaking my head over the error from yesterday in which proposed section 
108A followed section 107 rather than section 108.  

Hon Kate Doust: It�s a brave new world! 

Hon SIMON O�BRIEN: It is obviously a brave new world.  

Fortunately, the use of the term �must or may� in clause 30(6) will do the trick because of the context in which it 
will ultimately be used. It is contemplated that the regulations will prescribe things that are necessary to be 
prescribed by regulations. When that happens, it may be in the context of prescribing things that must be 
admitted as evidence or, quite separately, the regulations may also provide that certain documents may be 
admitted into evidence. The context of this is that, regardless of which regulation is relied on and whether it says 
a court �must� admit into evidence other documents or a court �may� admit into evidence other documents 
prescribed, this clause provides the legal head of power for the court to do so either way.  

Hon GIZ WATSON: I think I follow the minister�s explanation. The minister is saying that because the matter 
is to be prescribed in regulations, the regulations may choose to express it in terms of �must� or �may�; 
therefore, clause 30 has to provide for both options. Is that, in effect, correct? 

Hon Simon O�Brien: That is about the extent of it. 

Hon GIZ WATSON: Okay.  

Clause put and passed. 

Clause 31 put and passed. 

Title put and passed.  
Report 
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Bill reported, without amendment, and the report adopted. 

Third Reading 

Bill read a third time, on motion by Hon Simon O�Brien (Minister for Transport), and passed. 
 


